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DEQ S AN AND CREER
n August 8, 1980, Admnistrative Law Gficer (ALO Robert L. Burkett

i ssued the attached Decision in this proceedi ng. Thereafter Respondent and
General ounsel each tinely filed exceptions and a supporting brief. General
Gounsel also filed a reply to Respondent' s excepti ons.

The Board has considered the record and the attached Decision in |ight
of the exceptions and supporting briefs, and has decided to affirmthe ALOs
rulings, findings, and concl usions as nodified herein.

| ntroducti on

Respondent is a grow ng operation, enploying a rel atively snall nunber
of workers, including irrigators, tractor drivers and nechanics. n February
13, 1978, there was an el ection conduct ed anong Respondent' s agri cul tural
enpl oyees. The Lhited FarmWrkers of Anerica, AFL-A O (URW won that el ection
by a vote of 20 to 7; there were 4 chal lenged ballots insufficient in nunber to

affect the results of the el ection.



Respondent filed a tinely objection to the election, alleging that the
UFWs Petition for Certification was filed when Respondent was not at 50
percent of peak enpl oynent, as required by Labor Code section 1156.4. |ssues
rai sed by this objection were heard by an Investigative Hearing Examner (1Hp
on March 29, 1978. On July 18, 1978, the | HE i ssued her Deci sion uphol ding the
Regional Drector's peak determnati on based on the crop, acreage, and
enpl oynent data supplied by Respondent at the tine of the election. As
Respondent had not reached peak enpl oynent for 1978 at the tine of the
election, the | HE estinated the 1978 peak on the basis of Respondent's 1977
enpl oynent data and Respondent's testinony as to projected acreage increases
during 1978. This was done by cal cul ati ng Respondent' s enpl oyees-per-acre in
1977, then extrapol ating a 1978 peak figure fromthat data.

Respondent filed exceptions to that Decision, arguing that the | HE
i nproperly considered a report of the California Enpl oynent Devel opnent
Departnment (EDD). That report, which estinated the person-hours of work
required to performspecific agricultural tasks on a per-acre basis, was used
by the IHE to corroborate her cal cul ati ons based on Respondent's data. The
Board revi ened Respondent's exception in light of the investigative record and
concl uded that the IHE was correct in uphol ding the peak determnation, wth or
wthout the EDDreport.? Holtville Farns, Inc. (July 19, 1979) 5 ALRB No. 48.
The UWFWwas therefore

Y abor Qode section 1156.4 states, in relevant part, that "the board shall
esti nat e peak enpl oynent on the basis of acreage and crop statistics which
shall be applied uniformy throughout the Sate of Galifornia and upon all
other rel evant data."
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certified as the exclusive representati ve of Respondent's

agricul tural enpl oyees on July 19. 1979. Technical Refusal to Bargain

h July 31, 1979, the UFWrequest ed that Respondent begi n negoti ati ng
a full collective bargaining agreenent. Another request to bargai n was nmade on
August 17, 1979. Respondent infornmed the UFWon Septenber 21, 1979, that it
was refusing to bargain in order to test the validity of the certification.
The UFWfiled charges on Novenber 8 and Decenber 10, 1979, alleging that
Respondent had refused to bargain in good faith regarding a coll ective
bar gai ni ng agreenent, that Respondent had raised its enpl oyees' wages w t hout
notice to or negotiation wth the UFW and that Respondent had encouraged its
enpl oyees to decertify the UPWby direct statenments, threats, and prom ses of
benefits.

Gonpl ai nts were issued on Novenber 29, 1979, and January 17, 1980,
based on the above-described charges. n February 20, 1980, a First Anended

Conpl ai nt was i ssued and set for hearing before an ALQ?

Respondent stipulated that it had refused to bargain and had rai sed
wages unilaterally, but denied violating Labor Code section 1153(e) and (a)
since it contends the UFWwas not properly certified. Respondent further
argued that because its el ection objection was "reasonabl e,” under our decision
inJ. R Norton Q.

ZThe anended conpl ai nt consol i dated the two conpl ai nts previously issued
agai nst Respondent and al so consol i dated two additional charges whi ch rel at ed
to a conpany called Gower's Exchange. The parties stipulated at the hearing
to the severance of the allegations relating to Gower's Exchange as the
Charging Party had w thdrawn the charges.
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(May 30, 1980) 6 ALRB No. 26, reviewden. by G.App., 4th Ost., Dv. 1,
Jan. 7, 1981, the nake-whol e renedy was not applicabl e.

In spite of Respondent's stipulation, General Gounsel proceeded to
of fer evidence of Respondent's conduct, apart fromthe "technical" refusal to
bargai n, which alleged y denonstrated Respondent’'s |ack of good faith in
pursuing its post-el ection objections.

In his Decision, the ALOfound that Respondent’'s refusal to bargain
and continued refusal to recogni ze the FWas the excl usi ve bargai ni ng
representative of its enpl oyees were "notivated by a desire to gain tine and to
take action to dissipate the Lhion's najority." (ALODecision at 16.) He
therefore concluded that the totality of Respondent's conduct indicated a | ack
of good faith as defined by J. R Norton (. v. Agricultural Labor Rel ations
Bd. (1979) 26 Cal.3d 1, and recommended that Respondent be ordered to nake its

enpl oyees whol e for economc | osses suffered due to its illegal refusal to
bar gai n.

Respondent excepts to the ALOs conclusion as to bad faith and
particularly to the ALOs express refusal to consider the reasonabl eness of
Respondent ' s peak objection as part of the totality of the evidence. Wile we
affirmherein the ALOs overall findings and concl usions as to Respondent's bad
faith, and adopt his recomrmendati on as to the nake-whol e renedy, we find nerit
in Respondent' s argunent regarding the need to consider both "reasonabl eness”

and "good faith" in determning whether the nake-whol e renedy i s applicabl e.
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The Make- Whol e Renedy Uhder the Norton S andards
The Galifornia Suprene Gourt inJ. R Norton (., supra, 26 Gal.3d 1,

struck down the. Board s rule that the nmake-whol e renedy was applicable in all
cases where the enpl oyer refused to bargain, including those cases where the
refusal was utilized as a neans to obtain judicial reviewof the Board' s action
incertifying the union.¥ Such a bl anket inposition of nmake-whole relief, the
Gourt reasoned, woul d di scourage an enpl oyer fromseeking judicial reviewof a
neritorious claimthat an election did not represent the free choi ce of the
enpl oyees as to their bargai ning representative. The first | esson fromNorton,
then, is that in technical refusal-to-bargai n cases we nust proceed on a case-
by- case basi s.

In Norton, the Gourt advised us to use the foll ow ng standard
in determning when to apply the nake-whol e renedy:

... the Board nust determne fromthe totality of the

enpl oyer' s conduct whether it went through the notions of
contesting the election results as an el aborate pretense to
avoi d bargaining or whether it litigated in a reasonabl e good
faith beli1ef that the union woul d not have been freely

sel ected by the enpl oyees as their bargai ning representative
had the el ection been properly conducted. V¢ enphasi ze t hat
this hol ding does not 1 nply that whenever the Board finds an
enpl oyer has failed to present a prina facie case, and the
finding is subsequently upheld by the courts, the Board nay
order nake-whol e relief. Such decision by hindsight would

i npermssibly deter judicial reviewof close cases that raise
i nportant issues concerning whet her the el ecti on was conduct ed
iﬂ a manner that truly protected the enpl oyees' right of free
choi ce.

An order in a certification proceeding is not directly
reviewable in the courts, since it is not a "final" order wthin
the neaning of Labor Code section 1160.8. It is only by refusing
to bargain wth the certified union that an enpl oyer nay obtain
judicial reviewof the Board s certification and its finding that
the refusal was an unfair |abor practice. N shikawa Farns, Inc. v.
Mahony (1977) 66 Cal . App. 3d 781, 787. Such enpl oyer conduct is
known as a "technical refusal to bargain."
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11111

As discussed above, judicial reviewin this context is fundamental in
provi ding for checks on admni strative agencies as a protection agai nst
arbitrary exercises of their discretion. n the other hand, our
hol di ng does not nean that the Board is deprived of its nake-whol e
power by every col orable claimof a violation of the |aboratory
conditions of a representation election: it nust appear that the

enpl oyer reasonably and in good faith believed the violation wuld have
affected the outcone of the election. 26 Gal.3d at 39.

VW took this | anguage to nean that to avoid nake-whole liability, in a
techni cal refusal -to-bargain case, the enployer's litigation posture before the

Gourt of Appeal nust be both reasonable and in good faith. Ve further

recogni zed:

... that an enployer may act in good faith, while not havin? a
reasonabl e basis for his position. An enployer nay also offer a
reasonabl e basi s, while not acting in good faith as shown by the
totality of the circunstances. 6 ALRB No. 26 at p. 3.

Fol low ng the Suprene Gourt decisioninJ. R Norton, supra, 26 Cal.3d

1, a nunber of technical refusal-to-bargain cases were renanded to this Board
fromthe Gourts of Appeal. In deciding whether nake-whol e was appropriate in
those cases, based on the Norton standards, we decided to inquire first whether
the enployer's litigation posture was reasonabl e. ¥

In several of these cases the nake-whol e renedy was affirnmed and
ordered agai n, since we determned that, based on controlling |egal precedent
or the insufficiency of the evidence, the enpl oyer's position was not
reasonable. See J. R Norton Q.

YThe Board deci ded to consider "reasonabl eness" before "good faith" for
reasons of admnistrative econony, since reasonabl eness can generally be
decided on the record of the representation case. God faith, on the contrary,
requires examnation of a set of facts which nay be conpl etely outside the
record of the representati on case and nay requi re anot her hearing.

7 ALRB No. 15 6.



(May 30, 1980) 6 ALRB No. 26, reviewden. by G.App., 4th Ost., Dv. 1,
Jan. 8, 1981, George Arakelian Farns, Inc. (May 30, 1980) 6 ALRB No. 28; C
Mbndavi & Sons dba Charles Krug Wnery (My 30, 1980) 6 ALRB No. 30; and
Wil |l er Howerseed . (Sept. 4, 1980) 6 ALRB No. 51, review den. by Q. App.,
2nd Ost., Dv. 5 Jan. 9, 1981.

In other cases, the enployer's litigation posture was held to be
reasonabl e, due generally to the novelty of the legal issue presented. See
DArigo Bros, of Galifornia (May 30, 1980) 6 ALRB No. 27; (Charles Ml ovi ch
(May 30, 1980) 6 ALRB No. 29; and Hgh & Mghty Farns (May 30, 1980) 6 ALRB Nb.

31. In these cases, however, we unifornmy declined to consider the good-faith
aspect of the Norton standards, since the evidence available at the tine of the
litigation of the refusal to bargain did not reveal that the enpl oyers acted in
bad faith in seeking judicial reviewof the certification. |1bid.

Norton S andards Applied

In the instant case, Respondent asserts that an incorrect peak
enpl oynent determnation is the basis for its refusal to bargain. W

consi dered Respondent's assertion in Holtville Farns, Inc., supra, 5 ALRB No.

48, and found it wthout nerit since the fornmul a used was consistent wth
net hods approved in our prior decisions on the peak enpl oynent issue. See
Charles Malovich (May 9, 1979) 5 AARB No. 33; Hgh & Mghty Farns (Nov. 29,
1977) 3 ALRB No. 88; and Bonita Packing (o., Inc., (Dec. 1, 1978) 4 ALRB No.
96.

This Board has adopted the National Labor Relations Board's (NLRB)

broad proscription against relitigation of representation

7 ALRB No. 15 1.



issues inrelated unfair |abor practice proceedings. D Arrigo Brothers of
Gilifornia (July 14, 1978) 4 ARB No. 45. V¢ therefore will not reconsider the

nerits of Respondent’'s assertion as to the peak enpl oynent issue in determning
whet her Respondent has refused to bargain in good faith. In deciding whet her
t he nake-whol e renedy is appropriate, however, we nust consider the nerits of
Respondent ' s obj ections and det er mine whet her those objections are reasonabl e
and in good faith.

The ALO used the standards set out in Joy SIk MlIlsv. NNRB (D CQr.
1950) 185 F. 2d 732 [27 LRRM 2012], cert. den. (1951) 341 US 914 [27 LRRV

2633] to determne whether Respondent's refusal to bargain was in good faith.

In Joy S Ik, the enpl oyer refused to bargain after the union presented

authori zation cards indicating najority support for the union. The case turned

on whet her the enpl oyer had a good-faith doubt as to the validity of the

union's najority. Wiile we consider Joy S|k instructive and agree that an

enpl oyer' s del ay and ot her unl awf ul conduct is evidence of bad faith, the

decision is not directly on point here and is too limted for our purposes.
Inrelying on Joy S|k alone, the ALO expressly refused to consi der

t he reasonabl eness of Respondent's peak objections as part of the totality of

the circunstances. Then, having found bad faith, the ALOrefused to consi der

t he reasonabl eness of the objections at all. Ve reject the ALOs approach.

First, as stated above, this Board has chosen to revi ew technical refusal-to-

bargai n cases for reasonabl eness and then to consider the good-faith issue only

i n cases where the enployer's el ection objections are found to be

7 ALRB No. 15 8.



reasonabl e. Second, as we stated inJ. R Norton, supra, 6 ALRB No. 26 at p.

3, "the good faith aspect requires consideration both of the enpl oyer's beli ef
as .tothe validity of its objection and of the enployer's notive for engagi ng

" \W therefore will consider the reasonabl eness of

inthe litigation.
Respondent' s objections in attenpting to determne Respondent's real notive.

In Charles Mal ovich, supra, 6 ALRB Nb. 29, we considered a siml ar

techni cal refusal to bargai n based on the peak enpl oynent question.? 1In

Mal ovi ch, we found that the uni queness of Labor Gode sections 1156.3(a)(l) and
1156. 4, and the absence of any judicial decisions involving these statutory
provisions or the Board s nethods of determning peak enpl oynent, resulted in

a close case that raises inportant issues.” J. R Norton (., supra, 26

Gal.3d 1, 39. Ve therefore concluded that the enployer's litigation posture
was reasonabl e and did not include the nake-whol e renedy in our renedial Qder.

As the law applicable to the instant case is substantially simlar to
that in Ml ovich, we conclude that Respondent's |itigation posture is

reasonabl e. Thi s concl usi on, however, does

§’Des1p| te his concurrence inJ. R Norton, Menber MCarthy woul d now have this
Board focus sol ely on Respondent's el ection objection in determning whet her
Respondent has litigated in good faith. To the extent that good faith requires
an inquiry into notive, this Board wll consider all of Respondent's conduct
regarding the Lhion. This approach is consistent wth our treatnent of "surface
bargai ni ng" cases and cases 1 nvol ving di scri mnation, which also invol ve
finding unlawful intent fromthe totality of the circunstances. See 0. P.
Mirphy Produce Go., Inc. (Qt. 26, 1979) 5 AARB Nb. 63 at 4 and S. Kuranura,
Inc. (June 21, 1977) 3 ALRB Nb. 49 at 12.

9\ note that the petition for review by the enpl oyer in that case was

summarily denied in Charles Malovich v. Agricultural Labor Relations Board
(June 18, 1981) 5 Avil No. 5751, G.App., 5th Dst.

7 ALRB No. 15 9.



not di spose of the nmake-whole issue in this case. V¢ nust now consi der whet her
Respondent has acted in good faith as shown by the totality of the
circunstances. This is the first case which presents a full evidentiary record
on the issue of good faith.

Bad- Fai t h Gonduct

Turning to the bad-faith i ssue, we nust determne whether the totality
of Respondent’'s conduct indicates that it was notivated by a desire to del ay
bar gai ni ng and under mne support for the union.

In February 1979, Respondent's enpl oyees were called to a neeting, on
conpany tine, in one of Respondent's fields by forenen Larry Martinez and Rudy
Garcia. There they were addressed by G lbert Chell, the general nanager, who
encour aged t he enpl oyees to forma snal | independent uni on, promsing better
benefits if they did so. He also urged themto el ect representatives to gat her
the signatures of the enpl oyees to show support for such a union to the
Agricul tural Labor Relations Board (ALRB).” Raniro Anbriz and |saac Mran R os
were chosen by the enpl oyees to represent themin this effort. Ros then
col l ected signatures and was given eight hours pay by Respondent for this

activity.

"Respondent of fered testinony that the enpl oyees asked for the neeting
because they were concerned about strike viol ence which was occurring in
the Inperial Valley at that tine. There was al so testinony that the
enpl oyees, not Chell, brought up the issue of a small, independent union.
However, Respondent's primary wtnesses, Glbert Chell, Rudy Garcia, and
Ramro Ambriz, contradi cted one another on crucial points. The ALO has
careful |y considered these contradictions and ot her inprobabl e statenents
by Respondent's w tnesses in general |y discrediti ng_ Respondent ' s def ense.
§AL(D pp. 10-14.) V¢ have reviewed the ALOs credibility resol uti ons and

ind themsupported by the record. Qur findings of fact therefore are
based on the credited testi nony of General Counsel's w tnesses.
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O July 28, 1979, several weeks after the UPWwas certified,
Respondent held a neeting, again on paid tine, in the conpany cool er at whi ch
Respondent provi ded carne asada and beer for the enpl oyees. A this gathering,
G lbert Chell again encouraged the enpl oyees to forma snall, independent

uni on. ¢

In Novenber 1979, supervisor Rudy Garcia net several tines wth groups
of enployees. A one neeting, inafieldcalled "H Burro," Garcia told the
enpl oyees that Respondent woul d never sign a contract wth the UFWand woul d go
out of business first. He al so nade di sparagi ng comments about UFWpresi dent
Cesar Chavez, stating that Chavez uses nenbership dues for his own purposes.

At another neeting, inafield called "La Qiinta," Garcia expressed anger that

soneone had filed a charge wth the ALRB and interrogated the
HHTTETETTTTTT T
THTTETTTTTTTT T

YThree witnesses testified that foreman Larry Martinez inforned them about
the meeting. Respondent initially presented no rebuttal to this testinony,
then on surrebuttal, called Larry Martinez who testified that he did not I nform
the enpl oyees of the neeting because he was on vacation in Salinas on July 28,
1979. Respondent did not corroborate Martinez' testinony wth any attendance
or |eave records. The ALOfound that this testinonial conflict raised serious
questions as to the credibility of General Counsel's w tnesses concerning the
July 28 neeting, and therefore he credited neither party's version and
di sregarded the July 28 neeting in reaching his concl usi ons.

V¢ do not agree wth the ALOs approach to the JuIK 28 neeting. Ve find that
due to the conflict in testinony, General Gounsel has failed to prove by
preponder ant evi dence that Larry Martinez inforned enpl oyees of the July 28
neeting. However, that fact is not material to this case. Mreover, the
contradiction of General Counsel's witnesses as to this fact is not sufficient
to discredit their testinony in general. Ve therefore credit the testinony of
M guel Verduzco and Apolinar Gerardo that A lbert Chell encouraged the

enpl oyees to forma snall union on July 28, 1979, over Chell's testinony that
he said nothing about a snall union at that neeting.
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enpl oyees as to who was responsi bl e. ¥
Goncl usi ons

W concl ude that Respondent has not chall enged the election results in
good faith. Rather, Respondent has denonstrated a desire to del ay bargai ni ng
and to dissipate support for the union by its acts of interference and
coer ci on.

Glbert Chell's statenents to Respondent's enpl oyees in July 1979,
regarding the formation of a small, independent union, constitute an unl awf ul
attenpt to pronote a decertification drive, particularly where such
solicitation is acconpani ed by threats and promises of benefits.® N.RBv.

B rmngham Publishing Go. (5th Ar. 1958) 262 F.2d2 [43 LRRM 2270] .

Respondent has al so viol ated section 1153(a) by di sparagi ng the

character of union officials and by interrogating

¥ Garcia's denial of these events was discredited by the ALOdue to Garcia' s
repeated sel f-contradiction and the conflicts between his testinony and that of
ot her of Respondent’'s w tnesses.

Y n findi ng a violation of section 1153(a) herein, we rely solely on the
July 1979 incident. W& do not find a violation of section 1153(a) based on the
February 1979 incident, as it occurred nore than six nonths prior to the filing
of the charge in Novenber 1979, and is therefore barred by the [imtation
period created by Labor Code section 1160.2. The February 1979 incident has
been consi dered, however, as evidence of a pattern of anti-union aninus and, as
such, sheds light on the true character of events wthin the limtation period.
Julius Gldman's Egg Aty (Dec. 1, 1980) 6 ALRB No. 61.

Ve reject the ALOs conclusion that Qlbert Chell's statenents regarding a

smal |, i ndependent union al so constitute unl anful assistance or domnation of a
| abor organi zation under section 1153(b) and (a). There is no evidence that
Respondent ' s enpl oyees ever forned an organi zation or attenpted to negotiate

w th Respondent over working conditions. See Brownsboro HIls Nursing Home
(1975) 244 NLRB No. 47 [102 LRRVI 1118].
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enpl oyees after a charge was filed wth the ARB. Safeway Trails, Inc. (1978)
233 NLRB 1078 [96 LRRM 1614] and Bacchus Farns (April 28, 1978) 4 ALRB No. 26.

Respondent' s delay in responding to the UFV8 request to negotiate is
further evidence of bad faith. Msaji Bo (April 25, 1980) 6 ALRB No. 20. The
Lhion made its request on July 31, 1979. Respondent did not informthe URWof
its refusal to bargain until Septenber 21, 1979. Ve find that Respondent's
duty to bargain arose when the Lhion nade its first request. N.RBv. ol unbi an
Enaneling & Sanping . (1939) 306 U S 292 [4 LRRM524]. Respondent has

cited no authority for its argunent that the duty to bargain was tolled by
filing a Request for Reconsideration.

Fnally, we find that Respondent’'s grant of a unilateral wage increase
w thout giving the certified representative prior notice or an opportunity to
bargain is a per se violation of section 1153(e) and (a) of the Act. Q P.
Mirphy Produce Go. (Cct. 26, 1979) 5 ALRB Nb. 63. This conduct further

evi dences Respondent's disregard for the Lhion's status as representative and

shows bad faith toward the process of collective bargaining.

W have considered all of Respondent's conduct, including the
reasonabl eness of its el ection objection, and are convi nced that Respondent's
refusal to bargain was notivated by a desire to delay, and to undermne the
Lhion. The instances of illegal conduct are nunerous and serious and clearly
discredit Respondent's alleged

HETTHETTTETTTT
LETTHETTTETTTT

7 ALRB No. 15 13.



belief inthe validity of its peak-enpl oynent objection.® W therefore
concl ude that Respondent has viol ated section 1153(e) and (a) and shal | order
Respondent to bargain wth the UFWand nake its enpl oyees whol e for all
econom c | osses suffered as a result of its refusal to bargain in good faith.
The nake-whol e period shall run fromAugust 3, 1979, until Respondent begins to
bargain in good faith and continues such bargaining to the point of a contract
or a bona fide inpasse.
CROER

By authority of Labor Gode section 1160.3, the Agricul tural Labor
Rel ati ons Board hereby orders that Respondent, Holtville Farns, its officers,
agents, successors, and assigns, shall:

1. Gease and desist from

(a) Failing or refusing to neet and bargain collectively in good

faith, as defined in Labor Gode section 1155.2(a), wth the Unhited FarmVrkers
of Anrerica, AFL-AQ O (UAW, as the certified exclusive collective bargai ni ng
representative of its agricultural enpl oyees.

(b) Gnhanging the wage rates of its agricultural

%' |n addition to Respondent's unl awful conduct, testinony given by G| bert
Chel | further belies the sincerity of Respondent's peak enpl oynent objecti on.
The General Gounsel asked Chel | ether the majority of the enpl oyees voted for
the UFWin the election. Chell answered yes, but explained that the reason the
Lhi on won was that the nen were upset and "enotions were runni ng hi gh" because
they had been mstreated by several foremen. V& infer fromthis testinony that
Respondent's true notive in challenging the certification was its desire to
have the el ection run at a tine when the enpl oyees coul d exerci se an
unenotional choice. Wile this notivation s certainly not unlawful, it is
al so not valid grounds to appeal an election or refuse to bargain.
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enpl oyees w thout first notifying the UAWof the proposed change and af fordi ng
the UFWa chance to negoti at e.

(c) By direct statenents, promses of benefits, threats of
reprisal, or otherw se, encouraging its agricultural enployees to decertify
their certified collective bargaining representative.

(d) D sparaging the character of its enpl oyees' collective
bar gai ni ng representative or its agents.

(e) Interrogating its agricultural enpl oyees regardi ng the
filing of charges under the Agricultural Labor Rel ations Act (Act).

(f) Inany like or related manner interfering wth, restraining,
or coercing agricultural enployees in the exercise of the rights guaranteed to
themby Labor Code section 1152.

2. Take the follow ng affirmative acti ons whi ch are deened necessary
to effectuate the policies of the Act:

(a) UWon request, neet and bargain collectively in good faith
wth the UFWas the certified exclusive collective bargai ning representative of
its agricultural enpl oyees and, if an understanding i s reached, enbody such
understanding i n a signed agreenent.

(b) Uoon request, neet and bargain in good faith wth the UFW
regardi ng the past unilateral changes in wage rates.

(c) Make whole its agricultural enpl oyees for all |osses of
pay and ot her economc | osses sustai ned by themas the result of
Respondent ' s refusal to bargain.

(d) Preserve and, upon request, nake available to the
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Board or its agents for examnation and copying, all records rel evant and
necessary to a determnation of the anounts due its enpl oyees under the
terns of this Qder.

(e) Sgnthe Notice to Agricultural Enpl oyees attached hereto
and, after its translation by a Board agent into appropriate | anguages,
reproduce sufficient copies in each | anguage for the purposes set forth
herei nafter.

(f) Post copies of the attached Notice at conspi cuous | ocati ons
onits premses for 60 days, the tine(s) and pl ace(s) of posting to be
determned by the Regional Drector. Respondent shall exercise due care to
repl ace any copy or copies of the Notice which nay becone altered, defaced,
covered, or renoved.

(g0 Provide a copy of the attached Notice to each enpl oyee hired
by Respondent during the 12-nonth period follow ng the date of issuance of this
Q der.

(h)y Ml copies of the attached Notice in all appropriate
| anguages, wthin 30 days after the date of issuance of this Oder, to all
enpl oyees enpl oyed by Respondent at any tine during the payrol | period
I medi atel y preceding July 28, 1979, and to all enpl oyees enpl oyed by
Respondent at any tine fromJuly 28, 1979, until the date of issuance of this
Q der.

(i) Arrange for a representative of Respondent or a Board agent
todistribute and read the attached Notice in appropriate | anguages to the
assenbl ed enpl oyees of Respondent on conpany tine. The reading or readi ngs
shall be at such tine(s) and pl ace(s) as are specified by the Regi onal
ODrector. Followng the reading, the Board agent shall be given the

opportunity, outside the presence
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of supervi sors and nanagenent, to answer any questions enpl oyees nay have
concerning the Notice or their rights under the Act. The Regional O rector
shal | determine a reasonabl e rate of conpensation to be pai d by Respondent to
all nonhourly wage enpl oyees to conpensate themfor tine lost at this readi ng
and the questi on-and- answer peri od.

(j) Notify the Regional Orector in witing, wthin 30 days
after the date of issuance of this Oder what steps have been taken to conply
wthit. Uon request of the Regional Orector, Respondent shall notify himor
her periodically thereafter in witing what further steps have been taken in
conpliance wth this Qder.

CROER EXTEND NG CERTI H CATI ON

It is further ordered that the certification of the Lhited Farm
VWrkers of America, AFL-A Q as the exclusive collective bargai ni ng
representative of Respondent's agricultural enpl oyees be, and it hereby is,
extended for a period of one year starting on the date on whi ch Respondent
commences to bargain in good faith with said Union.
Dated: July 8, 1981

RNALD L. RUZ, Acting Chairperson

HERBERT A PERRY, Menber
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MEMBER MCARTHY, Concurring and O ssenti ng:

The majority finds that Respondent engaged in various forns of bad-
faith conduct which warrant the inposition of a nake-whole order. | agree only
wth the ngority's conclusion that Respondent viol ated Labor Gode section
1153(e), by its grant of a unilateral wage increase, and Labor Code section
1153(a), by its interrogati on of enpl oyees regarding the filing of an unfair
| abor practice charge under our Act. Such conduct, when neasured agai nst the
reasonabl eness of Respondent's post-el ection objections, and its clear right to
seek judicial reviewthereof, is not, in ny viewso harnful to the purposes and
policies of the Act as to justify nake-whole relief.

CECERITI F CATI ON BFFCRT

| believe the ngjority has erred in concluding that Respondent called
two neetings on conpany tine, in February 1979, and again the foll ow ng July,

in an effort to persuade its enpl oyees
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to decertify the incunbent union. Inthis regard, | rely on ny i ndependent
eval uation of the evidence, parts of which, | believe, both the ALO and ny
col | eagues have sel ectively ignored, and parts to which, | believe, they have
accorded unwarrant ed wei ght .

Decertification - February Meeting

The ALOruled that the critical factual disputes arise fromconflicts
intestinony as to who in fact called for a neeting in February, 1979, and what
was said during the neeting. He found that Glbert Chell, Respondent's general
nmanager, sumoned enpl oyees to a neeting at whi ch he promsed themi ncreased
benefits if they woul d reject the UPWand forma snal |, independent union.?

Towards this

YThe extravagance of the ALOs interpretation of rel evant events is appar ent
when the evidence is considered in context. For exanple, his finding wth
regard to Chell's alleged insti Pati on of an independent union as an alternative
tothe UFWis flawed by his failure to consider the whol e of Forenan Rudy
Garcia' s testinony. Based on Garcia' s testinony, he concluded that Respondent
"did indeed rai se the issue of workers formng a small, independent union at
the February, 1979 neeting." Actually, Garcia testified only that the workers
wanted to neet wth Chell in order "to go see if they could formtheir own
little union.” Qnhce relying on Garcia' s testinony to find that the natter of a
srmal | uni on had been di scussed, the ALO has no reason to reject Garcia's
further testinony that Chell told the workers, "it was up to them" Such
response does not constitute or even suggest unlawful assistance or
interference. Next, the ALOobserved that Garcia clained that it was Ramro
Anbriz who asked himto invite Chell to this maetinﬁ, over Anbriz's denial.

Wi le the ALOis essentially correct, he utilized this contradiction between
wtnesses only to again discredit Respondent's defense, thereby di sregarding
significant and uncontroverted evi dence whi ch establ i shes concl usi vel?/ that the
ml oyees, Anbriz anong them told Garcia they needed to talk to Chell. As

riz hinself explained, the enpl oyees had decided they wanted to neet with
Chell and so, "that day we called for him... [the enpl oyees] wanted to go to
the state to see if they could get a |letter of power, because they had been
intimdated by other unions.” A nally, the ALOwoul d have us believe that such
a gat heri ng of enpl oyees and managenent was sonehow out of the ordinary and
thus inherently suspect. The record reveals, however, that this was a routine
wor k-assi gnnent neeting between the irrigator and tractor driver crews and
their respective forenen.
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end, according to the ALQ Chell directed enpl oyees to select fromthe

wor kf orce two representatives who woul d be charged w th obtai ni ng enpl oyee
signatures on a decertification petition in order to denonstrate to the ALRB
the lack of unit support for the UFW Al of these findings have been affirned
by the ngjority.

The ALOcredited all wtnesses for the General (ounsel who testified
on direct examnation that Chell called themto the neeting for the purpose of
initiating the decertification drive.—But the ALOfailed to consider and
expl ain the testinony of these sane w tnesses who, on cross-exam nation,
decl ared that the enpl oyees only wanted to seek infornation fromthe ALRB
concerning their rights in a strike situation and the status of the then

pendi ng el ection case in Holtville Farns, Inc., Case No. 78-RG2-E

Accordingly, they designated two col | eagues to take their inquiry to a Regi onal
dfice of this Agency. General (ounsel's wtnesses testified fairly
consistently on direct examnation, each of thembeing able to recall precisely
the substance of Chell's purported statenents regardi ng the al | eged
decertification drive. However, on re-direct, the General (ounsel was unabl e

torehabilitate the testinony they gave under cross-exam nation.

Zpccording to the testinmony of Mguel Verduzco for the General
Qounsel , a majority of the workers net wth a representative of the UFW
on the day followng Chell's alleged promse of benefits in conjunction
wth the decertification effort and the sel ecti on of two enpl oyee
representatives to solicit enpl oyee signatures on the decertification
petition. Qven these circunstances, It is inconceivable to ne that
Chel | 's al l eged conduct woul d not have been asserted as the basis of a
tinely-filed unfair |abor practice charge, had such conduct in fact
occurred. Chell's alleged conduct was not raised until the filing of the
refusal to bargain charge in this natter sone eight nonths later.
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M guel Verduzco, General (ounsel's first wtness, answered
affirnati vel y when asked on cross-examnation whether it was true that the
wor kers asked for those neetings because they wanted to inqui re about
certification. nre-direct, General (ounsel asked \Verduzco,". . . what did
Chel | say about choosing representatives?', and received this response: "So
that they [the two enpl oyee representatives] coul d be comrm ssioned to be
inforned fromthe state in order to find out, to see if we could certify the
union." Isaac Mran R os, one of the two chosen enpl oyee representati ves,
expl ai ned on re-direct by General (ounsel that, "the idea to circulate the
petition was nade by the same group of fellowworkers. . . | wll repeat again
that initially it was nade by the fellowworkers, all of them" Snce the ALO
did not qualify his crediting of the testinony of these wtnesses, | would find
that the internal inconsistencies therein cast doubt on the whol e of their
testinony. At the very least, | would find that the ALOs reliance on only that
testinony whi ch supports his ultimate conclusion is msplaced.

The ALO found, w thout specifically analyzing the facts, that
Respondent permtted Moran to col |l ect enpl oyee signatures on the purported
decertification petition over a nine-day period and that during that tine Mran
performed no work but received full pay. Wsely rejecting the ALO s ni ne-day
tine frame, the najority neverthel ess affirns his conclusion by substituting
Mran's testinonial reference to his having been paid for eight hours. Wen
Moran was asked whet her Respondent paid himfor the tine he spent collecting
signatures, he replied, "Yes, | got paid eight hours," adding that he was pai d

during "about a week and a hal f but did not
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continue to collect signatures during this tine." Afair reading of the record
reveal s that Moran was describing only his nornal work schedul e during the
tines relevant herein. The inprobability that such solicitations in these
ci rcunst ances woul d requi re ni ne days, according to the ALQ or even eight
hours, as the majority finds, is self-evident. It is uncontroverted that as
nmany as 22 of Respondent's 25 enpl oyees attended the pre-work neeting at which
the purported petition was circulated. Those in attendance conprised all
enpl oyees who reported for work that day. Mran hinself testified that all who
were present signed the petition at that tine. Thus, the evidence upon which
the AOand the majority rely for their finding that Moran was paid to solicit
enpl oyee signatures is factual |y defective.

Ramro Anbriz, a wtness for Respondent and Mran's counterpart in the
solicitation of enpl oyee signatures, testified at | ength concerning the
rel evant February events. H's testinony was corroborated on certai n key points
by w tnesses for the General' Gounsel and, when examned agai nst the totality
of circunstances which prevailed at the tine, reveal s that the purpose of the
petition was not that of decertification, but rather that of seeking state
protection fromstrike violence.¥ As the ALO correctly observes, Respondent's
enpl oyees st opped work for approxi mately one week in early February 1979,
during a strike agai nst Gower's Exchange, Inc., which was then harvesting in
Holtville' s fields.

Y nterestingly, the ALOfound that Anbriz "generally testified in an
apparent|ly honest and forthright rmanner...."
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Enpl oyees were concerned for their safety because they had been subjected to
intimdation and harassnent by strikers. Gonsequently, they discussed the
situation wth Chell. As Anbriz testified:
"V¢ asked him and exposed our probl ens that we were having through the
pressures that we were experiencing in those days by the enpl oyees ...
of another conpany, the strikers fromother conpanies . . . sone kind of
pressure that they were calling us to help them.... V¢ asked Chell to
take a week off for the pressures we were experiencing wthin the field
. .Chell listened to what we told himabout the situation that was
happeni ng, that we were all fearful and nmany of themasked fromtwo to
three weeks [tine of f]"
Chell testified that he agreed to give thema week off with hal f-pay because,
| figured it was the safest thing for themto do. . . to stay away for a
week until we saw how things were going to go." Chell also testified that he
of fered the workers | oans because:
"A that particular tine, they were just working a few hours before
they'd leave the field, be forced to | eave the field, and they were
running short of funds, so | asked themif they needed the noney, that |
was wlling to help them"
Ernesto Verduzco testified for the General Gounsel that Chell had indeed told
the workers to take a week off "so that we would not be hurt by the strike,"
and, further, that Chell offered the enpl oyees | cans “"to help us ... because we
had not worked in those days." It is clear that a second neeting wth Chell
took place, follow ng the enpl oyees' return to work. It was at this neeting,
according to wtnesses for the General Gounsel, that Chell urged themto
decertify the UFW But Anbriz insisted that the workers were still concerned

about their safety under continuing strike conditions, therefore:
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"The purpose of Lt he neeting] was that we cone to an accord, to go to
the state and ask for protection of what was happeni ng, and where we
were at . . .[tofind out fromthe state] if it was legal for the
peopl e to cone and stop us fromwork. V¢ agreed that two _
representatives should go to the state and ask if it was possible to
get sone protection. |saac Moran and nyself went to the state. | only
told themwhat was happening. Sate told us there was no reason why we
could not work."

According to the conbined testinony of Anbriz and Moran, the petition
purportedly filed wth the ALRBwas initiated by the enpl oyees for the purpose
of requesting protection fromstrike viol ence. General Gounsel alleges, and
the ALO found, however, that the petition was a decertification petition.
General ounsel stipulated at hearing that the |ist of enpl oyee signatures in
question herein had indeed been filed wth a regional office of this Agency but
that he was unable to procure this docunent. As this critical piece of
evi dence has not been produced, both the General (Gounsel and the ALO coul d only
specul ate as to its contents and purpose. Absent this pivotal docunentary
evi dence, the record, considered as a whol e, sinply does not warrant the
conclusion that the petition was in fact a petition for decertification.

Decertification - "Carne Asada" Party for Enpl oyees.

Snce | believe that ny col |l eagues’ analysis of this natter overl ooks
material facts, | dissent fromtheir conclusion that Respondent's conduct on
the occasion of a "carne asada" party for enpl oyees on July 28, 1979,
constitutes an independent violation of section 1153(a) of the Act.

Wtnesses for the General (ounsel testified that Chell wutilized
this gathering to urge enployees to decertify the WW These sane

W tnesses al so testified that Foreman Marti nez had
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inforned them of the party one day prior to the event. Martinez, on the other
hand, corroborated by Chell, insisted that he had left the area wth his famly
to visit relatives in Livingston and Salinas during a two-week paid vacation
whi ch began on July 15 and that he did not learn of the party until after his
return on August 1.# Respondent's enpl oyee-witnesses, who also were at the
party, testified that Chell visited wth enployees individually or in snall
groups, chatting wth themcasually about various topics but never, as alleged,
urging that they decertify the UFW

Thus, the credibility probl emposed by this record concerns precisely
what Chel | discussed wth enpl oyees during the carne asada party. Wen
credibility is an issue, the ALOs concl usi ons assune added i nportance because
he "has the responsibility of evaluating the credibility of wtnesses and the
weight to be given their testinony." NRBv. Vegas Me, Inc. (9th AQr. 1976)
546 F. 2d 826,

YRespondent contends that wtnesses for the General (ounsel had
fabricated their testinony as to who told themabout the party,
suggesting that the whole of their testinony shoul d be discredited. |
note that the ALOerred in draw ng an adverse inference agai nst
Respondent for not raising its defense, insofar as it concerns
Mrtinez, until surrebuttal. The evidence was admtted into the
record by the ALO absent objection by an%/ partx and is not any |ess
valid or relevant because of the stage of the hearing at which it was
adduced. The ALO commented that the single nost convincing pi ece of
corroborative evi dence Respondent coul d have produced in support of
Mirrtinez's testinony woul d have been his tine-cards, denonstrating
that he was absent fromwork during the period pertinent herein.
However, the matter of tine-cards or other payroll records as to
Martinez was not raised during the course of the hearing by the ALO or
any party, and there is no record evidence that Martinez, or any other
supervisor, is required to submt a tine-card show ng hours and days
worked. On the contrary, Respondent points out in its exceptions
brief that no tine-cards are naintai ned with respect to Martinez
because he is a sal aried year-round enpl oyee.
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829 [94 LRRMI2652]. In this instance, however, the ALO considered hinsel f
unabl e to resol ve witness credibility because of serious contradictions in the
testi nony.

Acknow edging the ALOs failure to resolve the conflicts in testinony,
the majority neverthel eses selects and credits the testinony of two w tnesses
for the General Gounsel who, over Chell's denial, stated that he promsed t hem
i ncreased benefits on July 28 if they woul d di savow the UFWand forma
separate, independent union. | seriously question the soundness of such
i ndependent resol utions of critical issues of wtness credibility where, as
here, the ALQ who saw and heard the w tnesses testify, has failed to nake the
necessary credibility determnations, and where ny col | eagues neither observed
the deneanor of nor have heard the testinony of the wtnesses, and where
nei ther version of what Chell said and/or did is inherently nore probabl e,
especi al |y since the cross-examnation of the General Gounsel's wtnesses as to
the February neetings casts serious doubt on their credibility and/or their
powers of recall.

In light of the foregoing facts, the nmajority's concl usion that
Respondent vi ol ated section 1153(a) of the Act by urging enpl oyees at the carne
asada party to decertify the UPWI acks the requisite preponderance of
evidentiary support.

MAKE- WHO_E AVWARD

The majority has found that Respondent had a reasonabl e basis for
contesting the Board s certification of the union and has indicated that it
woul d consi der the reasonabl eness of the Respondent's objections in deciding

whet her Respondent was acting in
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good faith. Wth this | amin agreenent. However, in naking its
determnation as to Respondent's good faith the majority has failed to
apply standards which will give full effect to the intent of the Suprene
Qourt's decisioninJ. R Norton v. ALRB (1979) 26 Gal . 3d 1.

M reasoning in this regard begins wth the sane | angauge fromthe

Nort on deci sion which the majority opinion cites:
"... the Board must determne fromthe totality of the enpl oyer's
conduct whether it went through the notions of contesting the
election results as an el aborate pretense to avoi d bargal ni ng or
whether it litigated in a reasonabl e good-faith belief that the union
woul d not have been freely sel ected by the enpl oyees as their
bar gai ning representative had the el ection been properly conduct ed.
V¢ enphasi ze that this hol ding does not inply that whenever the Board
finds an enpl oyer has failed to present a prina facie case, and the
finding is subsequent!ly upheld by the courts, the Board nay order
nake-whol e relief. Such decision by hindsight woul d i nperm ssibly
deter judicial review of close cases that raise inportant issues
concer ni ng whet her the el ection was conducted in a nanner that truly
protected the enpl oyees' right of free choice. As di scussed above,
Judicial reviewin this context is fundamental in providing for
checks on admni strative agencies as a protection against arbitrary
exercises of their discretion. O the other hand, our hol di ng does
not nean that the Board is deprived of its nake-whol e power b%/ every
colorable claimof a violation of the |aboratory conditions of a
representation el ection: it nust alapear that the enpl o%/er r easonabl y
and in good faith believed the violation woul d have affected the
outcone of the election." 26 Cal.3d at 39.

The Qourt appears to be contenplating two different kinds of cases: (1) close
cases that raise inportant issues concerning whether the el ection was conduct ed
properly, and (2) cases which prinarily reflect an objection to some m nor
departure fromthe conduct or conditions of an ideal representation election.
Wth regard to the first type of case, the Gourt underscores its concern by
stating that "judicial reviewin this context is fundanental in providing for
checks on admnistrative agencies as a protection agai nst arbitrary exercises

of their
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discretion." Furthernore, the Gourt has indicated that it has a |iberal
attitude toward the appropriateness of judicial reviewwhere the right to
freely select a bargaining representative is at stake:

", . .[s]uch review undermnes ALRA policy only when the enpl oyer's

el ection chal l enges | ack nerit and are pursued as adilatory tactic

designed to stifle union organi zation." (Bwhasis added.) 26

Cal.3d at p. 36.
This relatively lowthreshold for judicial reviewnakes it abundantly clear
that the Gourt would take a dimview of any "good-faith" test that woul d
di scourage or deter parties fromseeking judicial reviewin technical refusal-
to-bargain situations where the post-el ection objections are reasonabl e. The
najority applies such atest in this case.

Through its interpretation of "good faith," the ngjority attenpts to
use the nmake-whol e renedy as a sanction agai nst an enpl oyer for engagi ng i n any
questi onabl e conduct, regardl ess of whether that conduct has anything to do
wth enployee rights related to the el ection process. Wder the majority's
view, naki ng di sparagi ng renarks about the union or questioning enpl oyees after
achargeis filed wth the ALRB are acts that can warrant inposition of the
nake-whol e renedy. However, conduct of that nature does not constitute an
interference wth the enpl oyees' right to representation by a freely chosen
col | ective-bargai ning agent. Wen such conduct violates the Act, it can be
renedi ed by the custonary cease and desi st order and/or other routine renedi es.
The nake-whol e provision, on the other hand, is an extraordinary renedy that
properly applies only to acts and conduct which truly tend to denonstrate that

the enployer is engaged in an effort to use a
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technical refusal-to-bargain for dilatory purposes related to col | ective
bar gai ni ng. ¥

The maj ority pl aces undue enphasis on the Norton Court's statenent

that "the Board nust determine fromthe totality of the enpl oyer's conduct"
whet her the enpl oyer litigated on the basis of a reasonabl e, good-faith belief
that the el ection shoul d have been set-aside. The "totality of the enpl oyer's
conduct” does not inply that the Board nust consider every act of the enpl oyer
irrespective of its relevance to the question of whether the enpl oyer had a
good-faith belief inthe validity of his objections to the el ection. Nowhere in

the Norton opinion is there a suggestion that every act whi ch bespeaks an anti -

union attitude al so belies an honestly-held belief that the el ecti on woul d have
had a different outcone had the conduct conpl ai ned of not occurred. 1In short,
the question of "good faith" goes to the enployer's belief in the validity of
its objections, not toits attitude toward the uni on.

The najority's approach is not only overbroad wth respect to the
ki nds of enpl oyer conduct to be considered, but al so appears to be over-broad

wth respect to the relevant tine period. Sone of

¥An unvarranted del ay in seeking judicial reviewmay be an appropriate
consideration in determning Respondent's good faith. However, the delay cited
by the najority is attributable to Respondent's tinely-filed Mtion for _
Reconsi deration of the Board s Decision in the underlying el ection case. Wiile
it may be true that the filing of such a notion does not suspend Respondent's
duty to bargain, the Board has never deci ded whether the filing of a Mdtion for
reconsi deration affects the question of what is reasonabl e or unreasonabl e
del ay i n_commenci ng negotiations. Wthin two weeks of the denial of the
Mbtion, Respondent notified the union of its intent to challenge certification.
Uhder the circunstances, | would not viewthe timng of the refusal to bargain
to be indicative of bad faith.
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the enpl oyer conduct upon which the najority bases its nmake-whol e det erm nati on
occurred prior to certification, and outside the six-nonth jurisdictional
period preceding the filing of the refusal -to-bargain charge. There is no
indication that the ngjority woul d not al so consider conduct whi ch occurred
prior to the election. Gonduct that is remote in tine fromthe point at whi ch
the enpl oyer decides to challenge the certificationis apt to have little or no
beari ng on whet her the enpl oyer has a good-faith belief inthe validity of his
objections to the el ection. Mreover, under a systemwhere any conduct over a
long period of time is considered rel evant, an enpl oyer who has emnently
reasonabl e grounds for chall enging a Board certification mght unwttingly

subj ect hinself to nake-whole liability because of sone prior unfair |abor
practices wth which he had not yet been charged. Such a situation coul d
encourage the filing of stale charges for the sol e purpose of bolstering the
nake-whol e case agai nst the enpl oyer. Unhder these circunstances, enpl oyers are
likely to be deterred fromchal |l enging a certification even though they have
nost reasonabl e grounds for doing so, and that is a situati on which the Suprene

Qourt clearly found to be unacceptable in its Norton decision.?

Applying the foregoing anal ysis to the instant case, |

ngntrar?/ to the statenent in footnote 5 of the majority opinion, | do not
focus sol e K on Respondent's el ection objection in determni ng whet her
Respondent has litigated in good faith. It should be quite evident from

| engt hy di scussion of Respondent's conduct that 1| amconcerned with nore than
t he reasonabl eness of Respondent's el ection objections. Wiat | hope | have
done is denonstrate that, based on a careful reading of the record,

[Fn. 7 cont. on p. ]
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would first find this to be a close case which rai ses inportant issues

concerni ng whet her the el ection was conducted in a manner that truly protected
the enpl oyees right of free choice. It is therefore a case which, in order to
warrant inposition of the nake-whol e renedy, requires a strong show ng that the
enpl oyer did not have a good-faith belief inthe validity of its objections. |
do not believe that has been established in the record herein. The conduct of
Respondent which is established in the record does not provide sufficient
grounds, when viewed in relation to the strength of its objections/ to warrant

i mposi tion of the nake-whol e renedy.

Dated: July 8, 1981

JGN P. MCARTHY, Menber

[Fn. 6 cont. ]

Respondent' s conduct is not as aggravated as the majority woul d have us believe
and that the actual |y proven conduct does not, when neasured agai nst the
\(/:\}1 e?rl y (r]I easonabl e obj ection presented here, warrant inposition of the nake-

ol e order.

Assessing an enployer's good faith in light of the reasonabl eness of its

obj ections is a proper apﬁr oach to make-whol e determnations, and the najority
has so found. However, e majority's unfocused consi deration of conduct and
tine periods demonstrates a fal lure to enpl oy the bal ancing test wth
sufficient sensitivity to the Supreme Court's clearly expressed viewin J. R
Norton, supra, that application of the nake-whol e renedy nust not act as a
deterrent to the enpl oyer's incentive to seek judicial review of neritorious
challenges to the integrity of an el ection.
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NOT CE TO AGR QLTURAL EMPLOYEES

The Agricultural Labor Rel ations Board has found that we have violated the
Agricultural Labor Relations Act by refusing to bargain about a contract wth
the Lhited FarmVrkers of Awerica, AFL-QO (UAY. The Board has ordered us to
post this Notice and to take other action. V¢ wll do what the Board has
ordered, and also tell you that the Agricultural Labor Relations Act is a |law
that gives you and all California farmworkers these rights:

1. To organi ze yoursel ves;

2. To form join, or help any union;

_ 3. Tovote in a secret ballot election to decide whether you want a
union to represent you;

4. To bargain wth your enpl oyer about your wages and wor ki ng
conditions through a uni on chosen by a nmajority of the enpl oyees and
certified by the Board,

5. To act together wth other workers to hel p and protect one
anot her; and

6. To decide not to do any of these things.

Because this is true, we promse you that:

VEE WLL NOT refuse to bargain wth the UFW as excl usive col | ective
bar gai ni ng representative of our enpl oyees, over a contract.

VE WLL NOI' change your wage rates wthout first notifying the UW and
giving the UFWa chance to bargain about such changes on behal f of our
enpl oyees.

VEE WLL NOT encourage our enpl oyees to decertify the UFWby prom sing
benefits or threatening reprisals.

VEE WLL NOT di sparage the character of UFWagents or officials or interrogate
any enpl oyee as to whether a charge has been filed wth the ALRB.

VEE WLL, on request, neet and bargain wth the UFWabout a contract and
about past unilateral wage increases.

VEE WLL rei nburse each of the agricultural enpl oyees enpl oyed by us at any
tine after August 3, 1979, for all l[osses of pay and other economc | osses
whi ch he or she has suffered because of our refusal to bargain wth the UFW

Dat ed: HALTMV LLE FARVG, | NC

By:

(Representative) (Title)

I f you have any questions about your rights as farmworkers or about this
Notice, you may contact any office of the Agricultural Labor Rel ations Board.
(ne office is located at 319 Witernan Avenue, B Centro, Galifornia The

t el ephone nunber is (714) 353/2130. This is an official Notice of the
Agricul tural Labor Relations Board, an agency of the Sate of CGalifornia.

DO NOT ReEMOVE CR MUTI LATE
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CASE SUMVARY

Holtville Farns, Inc. (URWY 7 ALRB No. 15
Gase Nos. 79-CE114-EC
79- CE 115-EC
79- C& 209- ED
AODEQS N

This case arose as a technical refusal to bargain. However, after
stipulating to the facts regarding the el ection, certification, and refusal to
bargai n, General QGounsel presented evidence that Respondent's refusal to
t&?lrgghnlv\as in "bad faith," as defined by J. R Norton Go. v. ALRB (1980) 26

CQediting the testinony of General Counsel's wtnesses, the ALO found t hat
Respondent del ayed its response to the union for two nonths, encouraged a
decertification drive, encouraged the fornmation of an i ndependent union,

i nterrogated enpl oyees, and unilaterally raised wage rates w thout notice to or
bargaining with the union. He therefore concluded that Respondent's conduct
indicated a desire to delay bargaining as | ong as possi bl e and destroy the
union's status as exclusive representative. Wthout decidi ng whether
Respondent ' s el ection objection was reasonable the ALO found that Respondent
acted in bad faith and that the circunstances of its refusal to bargai n and
other unfair |abor practices warranted i nposition of the nake-whol e renedy.

BOARD DEO S ON

The Board upheld the ALOs finding, conclusions, and recomrendations, wth
mnor nodi fications. The ALOrefused to consider the reasonabl eness of
R_eslaondent' s el ection objections. The Board held, rather, that reasonabl eness
w Il be considered first, then good faith. Further, the reasonabl eness of the
el ection obj ections and Respondent’'s conduct up to the tine of the hearing
w Il be wei ghed when consi deri ng Respondent’'s good faith in continuing to
litigate. In addition, the Board rejected the ALOs conclusion that Respondent
viol ated section 1153(b) since there was no evidence that the enpl oyees ever
formed a | abor organi zati on.

D SSENT

Menber McCarthy woul d dismss, for |ack of evidence, that portion of the
conplaint inwhich it is alleged that Respondent urged its enpl oyees to
decertify the UFWand forma new independent union. The dissent al so contends
that the najority has failed to apply standards which will give full effect to
the intent of the Norton decision. Mnber MCarthy finds the najority's
approach to be overbroad, both wth respect to the kinds of enpl oyer conduct to
be considered and with respect to the relevant tine period, and that, under
those circunstances; enployers are likely to be deterred fromchal | engi ng
certifications even though they have reasonabl e grounds for doing so. He would
concl ude that the conduct of Respondent which is established in the record does
not provide sufficient grounds, when viewed in relation to the strength of its
el ection objections, to warrant inposition of the nake-whol e renedy.

* %%

This Case Summary is furnished for information only and is not an official
statenent of the case, or of the ALRB
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STATE CF CALI FCRN A
AR GQLTURAL LABCR RELATI ONS BOARD 5

HAT LLE FARVS, | NC
Respondent ,
and CGase Nbs. 79-CE114-EC
79- CE 115-EC
79- CE- 209- EC

WN TED FARM WIRKERS GF AMER CA
AFL-d Q

Charging Party

Barbara Dudl ey, for General (ounsel
WIlliamF. Mcklin, for the Respondent
Hel en Mbss, for Charging Party

DEQ S ON

S atenent of the Case

Fobert L. Burkett, Admnistrative Law Gficer: This case was heard before
me on February 20, 21, 22, 1980 and March 4, 1980, in Holtville,
Gilifornia, all parties were represented by counsel. The conplaint
alleges that the Respondent, Holtville Farns, Inc., refused to bargain
collectively in good faith wth the |abor organization certified persuant
to the provisions of Chapter Five of the Agricultural Labor Rel ations
Act., hereinreferred to as the Act, and has thereby viol ated Sections
1153 (e) and 1153 (a) of the Act. Additionally, the conplaint alleges that
the Respondent, Hbltville Farns, Inc., didinterfere wth, restrain and
coerce and is interfering wth, restraining and coercing agricul tural

enpl oyees in the exercise of rights guaranteed by 1152 of the Act thereby
engaging in unfair |abor practices effecting agriculture within the
meani ng of 1153 (a) of the Act. This conplaint is based on charges filed
by the Lhited FarmVWrkers of Anerica, AFL-Q O (hereafter referred to as
the "union"), a copy of which was served on the Respondent. Briefs in
support of their respective positions were filed after the hearing by the
General ounsel and Respondent .
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Uoon the entire record, including ny observation of the deneanor of the
w tnesses and after consideration of the argunents and briefs submtted by
the parties, | nmake the fol |l ow ng:

H ndi ngs of Fact

. Jurisdiction

Respondent, Holtville Farns, Inc., is a Galifornia corporation engaged in
agriculture wthin the state as admtted to by Respondent. Accordingly, |
find that Respondent is an agricultural enpl oyers wthin the neani ng of
Section 1140.4 (c) of the Act.

Further, | find that the Union is a | abor organi zation representing
agricultural enpl oyees wthin the neaning of Section 1140.4 (f) of the Act as
admtted to by Respondent.

I1. The All eged M ol ati ons

The conpl ai nt as anended al | eges that the Respondent violated Sections 1153 (e)
a_ndhllﬁ3 EjazlzNof the Act, by its refusal to bargain collectively in good faith
wth the

The conpl aint as anmended al so al | eges that the Respondent did interfere wth,

restrain and coerce, and is interfering wth, restraining and coerci n?

?l._ﬂl’l cultural enployees in the exercise of rights guaranteed by 1152 of the Act.
e Respondent admts that it has continued to refuse to bargain wth the

Lhited FarmWrkers as its only neans of testing the validity of the election

certification by the Agricultural Labor Relations Board. The Respondent deni es

every other allegation in the Charging Party's conpl ai nt.

[1l. The Facts

A Background

Holtville Farns, Inc. is a strictly grow ng operation, enploying a relatively
snal | nunber of workers, including tractor drivers, irrigators, and nechanic
enpl oyees. QG lbert Chell is the general nana%er while Larry Martinez is the
forenan for the irrigators, Rudy Garcia for the tractor drivers, and " Sparky"
Leslie CGarr for the shop. M. Chell has been the manager of Holtville Farns,
Inc., for three years.

@) Februar% 13, 1978, there was an election held at Holtville Farns, Inc.,
conducted by the Agricultural Labor Relations Board (herei nafter referred as
ALRB). The Lhited FarmVWrkers won that el ection b?/ angority of 20 UFWto 7
'no Lthion. Hboltville Farnms, Inc., contested the el ection on the grounds that
the el eﬁti on had been hel d when the work force was at considerably |ess than
its peak.



The ALRB untimately uphel d the hearing officer's decision in this case which
held that the requirenments 1156.4 had been net and that it was a properly
conduct ed el ecti on.

Fol I ow ng the issuance of the Board s final order on July-19, 1979, a deci sion
was nade by M. Chell, possibly with the advice of counsel, to refuse to
bargain wth the Lhion. The URWtw ce requested to bargain, first on July 31,
1979 and agai n on Au%ust 17, 1979. n Septenber 21, 1979 Holtville Farns,
Inc., responded to the UPWs request to bargain by informng the Union that it
refused to bargain due to the Gonpany's bel1ef that the el ection was
incorrectly certified.

There is no factual dispute about Holtville Farmis refusal to bargain. It is
the Respondent's position that the certification of the Unionis invalid

i nasmuch as the el ection was not held in a tinely nanner (i.e., during peak of
season). Respondent argues that the only neans availabl e to chal | enge the
certification by the ALRB was to refuse to bargain and thus force the Lhion to
file unfair |abor practice charges alleging such a denial. This would be the
only nethod to get the certification issue before "conpetent jurisdiction".

The basis of charge 79-C&209-ECis that the enpl oyer unilaterally raised the
wages it was paying its enpl oyees w thout negotiating this wage increase wth
the UFW The Respondent does not deny this allegation taking the position that
if the certification were invalid it was under no duty or obligation to

negoti ate such a wage increase wth the Uhion.

The Respondent denies all other allegations contained in the conpl aint.

The najor factual disputes that arose during the hearing in this case revol ved
around the Respondent’s conduct during the tine it was refusing to bargain. |If
the facts support the Respondent's contention that its refusal to bargai n was
noti vated by a reasonabl e, good faith belief that the el ection was not properly
conduct ed, the nake whol e relief sought by General Gounsel, woul d be

I nappropriate. (J. R Norton, Inc. v. ALRB 26 Gal 1, (1979) ).

The Sequence of Events

The testinony and evi dence presented at the hearing basically centered on three
tine periods during the cal endar year, 1979. The first took pl ace sonetine in
February, 1979, and involved a neeting at a field |ocation between General
Manager Gl bert Chell and a nunber of field workers of Holtville Farns, |nc.
The second invol ved a carne - asada party that occurred in July at the conpany
shop facility. The third occurred sonetine in Novenber, 1979, and
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and invol ved al | eged conversations between forenan Rudy Garcia and a group
of enpl oyees under hi s supervi sion.

. The February 1979 Meetings

It is uncontroverted that at sonetine during February, 1979, a neeting took
pl ace between Holtville Farns, Inc. General Manager, Glbert Chell, and nany
of the conpany's enpl oyees. The neeting took place in field in Gl exico
called "Eddy's-". The critical factual disputes arise fromconflicts in
testinony as to what parties called this neeting, and what was said during
the neeti ng.

As background, Holtville Farns enpl oyees stopped work for approxinatel y one
week in early February, 1979, during a WFWstrike agai nst G ower's Exchange,
Inc. which was harvesting in the Holtville Farns lettuce fields. The testinony
is clear that a nunber of workers were concerned with the possibility of
intimdation or violence during this period of tine. The neeting in the Eddy's
field was held as the workers returned fromthe work stoppage.

M. (hell testified that he was inforned by the enpl oyees that they w shed to
meet wth him He stated that he | earned of the enpl oyees request from forenan
Rudy Garcia who had called hi mon the radio.

General Gounsel ''s witnesses generally testified with consistency that they
were told by their foreman to report to the neeting because M. Chell w shed
to speak with them

It is apparent that the tense atnosphere at this tine gave rise to a

consi derabl e anount of di scussions anong the workers. It is likely that a
nunber of workers did, in fact, request that a neeting take place, and it is
equal ly likely that other workers were asked by their forenan to attend this
meeting, since M. Chell would be appearing. It shoul d be noted, however, that
Rudy Garcia clained that Ramiro Anbriz was the individual that had asked himto
call M. Chell to attend the neeting. M. Atbriz, called as a wtness for the
Respondent, denied asking M. Garcia to call M. Chell to the neeting.

Mre critical is the conflict in testinony over what was actually said at this
nmeeting, (it should be noted that General Gounsel's wtnesses referred to two
neet i ngs taki ng pl ace on consecutive days in February while wtnesses for the
Respondent referred to only one neeting having taken pl ace. The stipul ation
entered into by General Qounsel and Gounsel for Respondent that the workers
were paid for the tine spent at the various neetings in February woul d seemto
support General Gounsel's witnesses). The key issue is whether or not M.
Chell, at either of these two neetings, ever stated to the workers that they
could forma smal | independent union that would in effect dissol ve the UAW
Lhi on and woul d provi de better benefits and protect the workers fromstrike-
rel ated probl ens.

G lbert Chell categorically denied discussing the formation of a
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snal | union wth the corrr)any' s enpl oyees, testinony that was corroborated b?/
Ramro Anbriz. M. Chell further stated that the reason the neeting took place
was because of problens the workers were having due to strike activity that was
taking place inthe Inperial Valley. It certainly is clear that nany of the
workers, including sone of General Counsel's w tnesses, were concerned about
harassnent fromstrikers, and wanted sone kind of protection.

It was M. Chell's testinmony that at this neeting he advised the workers to go
tothe AARBin B GCentro and explore their legal rights and what coul d be done
about their predicanent. This testinony was In part corroborated by the
testinony of Jesus Chavez, a surrebuttal w tness for the Respondent.
However, Augustin Vasquez another surrebuttal wtness for the Respondent
testified that M. Chell said nothing at this neeting.

A nunber of General Counsel's wtnesses stated that M. Chell had, in fact,
rai sed the issue of a snall independent union at this initial neeting.

Subsequent |y, the workers did choose two representatives who were | saac Moran
Ros and Fomro Anbriz. Wiile a second neeting apparently took pl ace, for the
purpose of clarity | wll treat the two meetings fromhere on as one. A this
tine a nunber of General (Gounsel's witnesses testified that M. Chell again
addressed the workers about formng an i ndependent union of their ownin lieu
of the UFW It should again be pointed out that Romro Abriz, an enpl oyee of
the Gonpany and a wtness for Respondent corroborated G lbert Chell's statenent
that he at no tine discussed the formation of a snall union wth the conpany' s
enpl oyees.

M. Chell denied that he had ever been in a conversation where the fornation of
a snmal | or independent was discussed. He clained to have heard no one nention
formng an i ndependent union at the February neeting at Eddy's ranch.

Forenan Rudy Garcia, a wtness for Respondent, stated specifically that he
heard the workers ask M. Chell if they could formtheir ow little union, and
M. Chell said it was up to them

This contradiction in testinony is crucial, for it establishes, conclusively,
that the issue of an independent little union was indeed di scussed at a
February neeting. Wat nakes it that nuch nore significant is that M. Garcia
when asked who first suggested the formng of a snall union replied

unequi vocal ly that it was Ramro Abriz. M. Abriz flatly denied that he
suggested or said anything about formng a snall union.

There was a petition or list drawn up at the neeting that was signed by the
wor kers, the Tﬁur Pose and content of which is sonewhat confused by the

t esti nony. e list was apparently left at the ALRB office, and was never
i ntroduced into evidence.

There was sone testinony that M. Chell had stated that the Conpany coul d
provi de the workers with an attorney to sol ve their probl ens
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wth the union. M. Chell testified that when the i ssue cane up he told
the workers they woul d have to pay for it thensel ves. |saac Mran R os,
awtness for the General Gounsel, testified that M. Chell had in fact
at alater date told himthat he wul d have to |l ook for a private
attorney hinself.

| saac Moran Ros testified that he spent nine days on a project of
correcting signatures fromenpl oyees and during this tine did no work
for the Gonpany and yet was paid for the entire nine days. This
testinony was never disputed other than M. Mran' s testinony that at
the end of the nine days M. Chell asked himto return to work.

Finally, a stipulation was entered into by Counsel that the workers were
paid for tine spent at the neetings in February. Rudy Garcia testified
that the workers were not paid for the February neeting.

[1. July, 1979, Carne-Asada Party

There was conflicting as to howthe carne-asada party originated. It is clear
that it was held on or about July 28, 1979, at Holtville Farns cool er/ shop
conplex in Holtville, Galifornia. It is the Respondent’'s position that it did
not initiate this party.

M. Chell stated that he | earned that the workers wanted a party, and had
reguested a party and that one thing led to another and they had one. M.
Chel | further testified that he | earned of this request fromforeman Rudy
Garcia who corroborated his testinony.

There was sone testinony fromother wtnesses for Respondent and a wtness for
General (ounsel, Apolinar Gerardo, that they learned of the party fromtheir
fel | ow workers.

There was sone testinony that the Gonpany had previ ous carne-asada feeds
on working days and that it was nornal to be paid for that tine.

This was, clearly, the first tine there had been a carne-asada party at the
Gonpany' s cool er/shop facility.

M. Chell testified that hev\ﬁaid his respects to the workers on a nore or |ess
i ndi vidual basis by having what he terned "a chit chat" wth them He stated
that he did not assenbl e the workers into a group nor address them _
collectively, testinony that was corroborated by Respondent w tness Augustin
Vasquez, who further stated that he at no tine heard hi mtal k about any

I ncreased benefits or wages for the workers.

M. Chell testified that he renenbered having a conversation wth Apol i nar
Gerardo where they discussed the insurance programthat the Conpany al ready had
|ndeX| stence for 1ts workers. This conversation was corroborated by M. Romro
and M. Ruiz.
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General Qounsel ''s witnesses for the nost part testified that they were told
by their forenan to attend the carne-asada. They stated that they were

goi ng to have a carne-asada and beer and that M. Chell was going to be
there to give thema nessage. Wtnesses for General (ounsel claimthat they
"stopped work after only four hours and were paid for an ei ght-hour day."

Ernesto Verduzco, Sal vador Mbya, and Alfredo Salvana all testified that
forenan Larry Martinez was the one who inforned themabout the carne-asada.
nh surrebuttal Larry Martinez testified that he was on vacation at the tine
and did not attend, or even know about, the carne-asada. It is difficult to
eval uate this enornous conflict in testi rmn?/ inthat Larry Martinez was not
called during the defense's initial rebuttal nor did M. Chell, when call ed
by his own Counsel during the initial rebuttal, testify to that fact.
surrebuttal he was able to testify, fromnenory, and fromhi s own personal
know edge that he took his vacation in thelatter part of July.

There were no records introduced to corroborate Larry Martinez' testinony. As
General Gounsel points out in her brief, M. Chell testified that this woul d
have | eft Rudy Garcia in charge of the Irri gators, and he presunabl y woul d have
prepared their tine cards, yet he seened unaware of the tine the irrigators had
actual | y worked that day, and was certainly unaware that they were paid for the
tine they spent at the carne-asada.

Oh the other hand, the only testinony that M. Martinez was at the carne-asada
cane fromthe three irrigators. There were general statenents nade by

W tnesses that all the enpl oyees or all the forenen were there but M. Mrtinez
was never specifically placed at the carne-asada by other wtnesses. Nb
testinony was ever presented to contradict the testinony of Larry Martinez but
again it should be Respondent's surrebuttal .

Regardl ess of the variations in testinony concerning prior carne-asadas anong
the Holtville Farns workers, the record is clear that this particul ar carne-
asada was out of the ordinary in that it was attended by M. Chell, who coul d
not recall ever attending a carne-asada or other social function wth the
workers before, and that the Conpany bought the beer and nmeats for the carne-
asada as stated by M. Chell.

There is testinony by a nunber of workers that M. Chell discussed
decertifying the Lhion at the carne-asada and agai n di scussed formng an
I ndependent uni on apart fromthe URW
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[11. Novenber, 1979, Meeting at “La Quinta"

Sonetine in Novenber, 1979, in a field known as "La Quinta", a neeting took
pl ace between a group of enpl oyees gathered around that field. Again there
I's strong conflict between the testinony of General (ounsel's w tnesses and
Respondent ' s W t nesses.

Forenan Rudy Garcia testified that he had no personal feelings about whet her
the workers shoul d be under the Lhited FarmWrkers Uhion and didn't care

ei ther way what the enpl oyees chose to do. He deni ed ever havi ng nade

derogat ory comments about Caesar Chavez, that the Gonpany mght go out of

busi ness, or that the Gonpany mght quit planting before signing a contract
wth the Lhion. He further stated that he never interrogated any of the
workers about filing any charges wth the state nor had he ever stated that the
Gonpany was goi ng to sue any enpl oyees for filing such charges.

He al so stated that he was unaware that sone workers had filed charges wth
the state agai nst the Gonpany and that he had not becone aware of any
charges in the conplaint until noontine on the day he was to testify.

Augustin Vasquez, wtness for the Respondent, who has no supervisory duties,
corroborated Rudy Garcia' s testinony.

Fel | ow enpl oyee, Jesus Chavez had difficulty recal Iing what took place
during the conversati on.

Wtnesses for General (ounsel, nmany of whomwere related and nenbers of the
Verduzco famly, testified that at the field known as La Quinta M. Garci a
threatened to take the workers who had pl aced denands to court.

M guel Verduzco and Ernesto Verduzco Favel a both testified that at different
tines M. Garcia stated that the ConpanK woul d never sign. ol i nar Gerardo

al so reported several conversations wth M. Garcia in the shop where he
testified that M. Garcia said that the Conpany woul d rather close than sign a
contract. Respondent’'s wtness, Manuel Casillas contradicted M. Garcia' s
testinony when he stated that he and M. Gerardo sonetines had di scussi ons
about the Lhited FarmVWrkers Lhion wth M. Garcia. He further went on to
state that before the probl ens arose there had been | ots of conversations but
since then they have retired and wthdrawn fromthose conversati ons.

e conversation that was testified to and never rebutted was A fredo Sal dana' s
recol l ection of a conversation wth M. Garcia at a field known as "H Burro".
He stated that M. Garcia said that the Conpany woul d never sign and had enough
noney to formanot her conpany. He further stated that M. Garcia said that
they had plenty of nen to work and they should not be afraid of the
"Chavistas'. He further recollected that Caesar Chavez was doi ng what he was
doi ng in order
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noney and go sonepl ace el se.

V. The Refusal to Bargain

Perhaps the nost significant statement exchanged in the entire hearing took
pl ace between General Gounsel and M. Chell during her cross exam nation.
After asking himif he agreed that the najority of workers who voted in the
election did vote for the UAWhe agreed and offered the fol | ow ng

expl anation. "I had several foremen that were mstreating the workers; they
were abusing themand using foul language. In fact, | fired the tractor
forenan, and shortly, later, | fired the irri([;ator forenan because of
drinking and other things, and he wouldn't followthe seniority rule. So,
the nen were upset, and | don't blane them"

@ Vés that the reason you' d rather have an election at a different tine?
A BEwtions were running high at that particular tine.

Q Do you feel that the results would be different if you had an el ection
sone—at sone other point in tine?

A Personally, | don't care which way it goes as long as there is an el ection
i n peak season.

General Qounsel offered testinony that B nesto Verduzco, daudio Val and
Apolinar Gerardo net wth M. Chell and asked himto sign a contract with the
UAW Maguel Verduzco further stated that M. Chell replied that he coul d not
sign a contract because the state had not certified the' Lhion. M. Verduzco
then went on to testify that workers again talked wth M. Chell and that he
showed hima copy of the certification which the UFWhad | oaned hi mto whi ch
M. Chell replied, "That paper was not valid—that woul d probably still have to
go to court, and woul d probably woul d be del ayed; probably woul d be del ayed a
year—a year and a hal f, probably two years." It should be noted that M. Chell
st a’lt< ed that he had never had any conversations regarding certification wth his
wor ker s.

Flnall%/, Ernesto Verduzco Favel a testified that M. Chell asked himto align
hinself with the Conpany in return for a better job.

D scussi ons of |ssues and Goncl usi ons

A Introduction

In response to Respondent’'s position as set forth on page 3 and 4 of his post
hearing brief, | have considered Respondent's exhibit MNo. 1, the
Representation F eadi ngs, in reaching ny concl usi ons.
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In response to Respondent's argunent that the testinony of Apolinar Gerardo, in
regard to the reduction of the hours of his enploynent not being part of any
allegation in the Gonpl ai nts as anended, and havi hg occurred at point in tine
subsequent to the filing of the charges listed in the Conpl ai nt, Gounsel had
anpl e opportunity to raise the appropriate objections during the course of this
hearing and, failing to do so, nay not use a post hearing brief as a forumfor
his rel evancy argunent. However, in reaching ny findings in fact and
conclusions of law | have given little, if any, probitive value to that part of
M. CGerardo's testimDnK, as it is amnor and relatively insignificant part of
the fact pattern and the testinony itself was confusing and sonetines
contradictory.

B. Wtness Qedibility

| amin accord wth Gounsel for Respondent when he states in his post hearing
brief that, "to a great extent the determnation in this case as to whether or
not the Conpany violated any of the all eged provisions of the Agricultural

Labor Rel ations Act depends upon the resol ution of each wtnesses credibility
at the hearing." Wile it is true that there was sone uncontroverted testinony
nost of the key factual issues produced vast testinonial conflicts.

Gounsel for Respondent appears to rely heavily upon the assertion of M. Chel |
and M. Mirtinez that M. Martinez was in Salinas on vacation during the carne-
asada party and that therefore several of the General Qounsel's w tnesses
fabricated testinony as to who told themabout the party and who was, in fact,
present at the party. He specifical I\X cited testinony of Apolinar Gerardo,

A fredo Sal vana, Sal vador Myya, and uel Verduzco. ounsel al so argues that
the fact that a | arge nunber of General Counsel's wtnesses were related fur-
ther inpeaches their testinony. Fnally, as a further attack on the
credibility of the General (ounsel w tnesses Gounsel for Respondent cites
various instances of wtness confusion and contradiction particularly on the

I ssue of certification or decertification of the Unhion.

Additional |y, Counsel argues on a nunber of occasions that wtnesses were
bi ased by their personal beliefs and Uhion affiliation in favor of the Union' s
posi tion.

As was stated earlier, the question of Larry Martinez’ absence fromthe carne-
asada and i ndeed fromthe Vall ey was never raised during Respondent's initial
rebuttal, while M. Chell, who later testified as to the precise tine of M.
Martinez’ vacation was sitting next to Gounsel during the entire hearing.

Addi ti onal Ig, the single nost convincing piece of corroborative evi dence that
coul d have been of fered woul d have been tinme sheets or tine cards denonstrating
the fact that M. Martinez was on vacation at this date.

Wil e other witnesses both for General Gounsel and Respondent fail
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to place M. Mrtinez at the carne-asada their statenents were not directed
towards the issue of whether or not he was there, but rather they answered

i n passing who they recol |l ected being at this event. The only two w t nesses
that testified specifically that Larry Martinez was not in the Vall ey and
was, in fact, in Salinas were M. Martinez hinself and Al bert Chell both of
whomwere highly interested parties in this proceedi ng.

Qounsel for Respondent presents a strong argunent in establishing the
credibility of Ramro Anbriz. M. Aibriz testified in an apparently honest
and forthright nanner though he often had gaps in his nenory—gaps that cane
at critical tinmes. | amin agreenent wth Counsel for Respondent when he
states that General Counsel failed to inpeach M. Anbriz credibility b
trying to establish bias in favor of the Conpany as a result of speci al
favors granted to him The evidence woul d indicate that M. Chell has done
favors for nost of the workers in the past not dissimlar to those he
granted M. Abriz.

The testinony of wtness Manuel GCasillas who was cal |l ed by the Respondent at
the request of the Admnistrative Law Oficer does not conformto the
description offered by Gounsel for the Respondent. Wile it is true that the
def ense was unable to i npeach M. Casillas’ testinony by denonstrating that he
had recei ved any special favors, it is not at all clear that his testinony was
supportive of the Respondent's account of disputed incidents, particularly
during his testinony when he was asked if he had ever had any conversations
wth Rudy Garcia and Apolinar Gerardo. In describing what the conversations
were about he was asked,. "During the course of these di scussions, did you ever
di scuss the ULhited FarmVrkers Uhion?" Answer, "Sonetines we tal ked about the
Lhion and all those things." This response was solicited by Attorney for
Respondent on direct examnation. Fnally, afewnoments |ater, under cross
examnation by M. Dudley, M. Gasillas conpletely contradicted his earlier
answer by stating that he hinsel f had never been | nvol ved in a conversation
wth M. Garcia and Apolinar Gerardo about the UFW

Hs testinony about this and other natters appeared to ne to be evasive at
g i 1[mas, and certainly did not go a long way in strengtheni ng Respondent' s
ef ense.

The nost danagi ng testinony in this hearing, if taken on face val ue, woul d
be the renarks elicited by General Gounsel fromher wtnesses that Gl bert
Chel |, at a neeting or neetings in February of 1979, advised the workers
that they woul d nake a snmal | uni on i ndependent fromall the other workers so
that they woul d have better benefits and that they woul d then dissol ve the
UFWULhion. If these statenents had gone unchal | enged, they woul d certainly
stand as crippling testinony to the Conpany' s defense of a good faith
refusal to bargain.

G course, these allegations were categorically denied and the testinony
that was presented was dianetrically opposed to that presented
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bK General CQounsel . In weighing the testinony and judging the credibility of
the wtness ny focus centered |or| nmarily on the phrase "snall or little union".
Just as each of General (Gounsel's w tnesses who were present during the
February neetings testified that M. Chell discussed the fornmation of a snal |
or independent uni on so wtnesses for Respondent testified that not only had
M. Chell not used those words or that phrase, that in fact they had not heard
anybody nake reference to a snall or independent uni on/w th one exception.

Appearing as a wtness for Respondent, forenman Rudol ph Garcia during
direct examnation by M. Macklin, stated that he was present at the
February neeting.

Q "D d you have the opportunity to hear what was di scussed?"
A "Yes, sone of it."

Q "Qould you tell ne what the contents of that di scussion was?"

A "Wat they asked M. Chell was that they wanted to go see if they coul d
formtheir own little union, and M. Chell said it was up to them"

M. Garcia was then asked who, if anybody, was the first to sug?est the formng
of a small union and replied, 'M. Romro, who was then identified as Romro
Anbriz. M. Anbriz later testified that at no tine had he suggested or said
anyt hing about formng a snall union.

This testinony, while contradicting that of M. Anbriz, also contradicts that

of Glbert Chell who denied that he had ever been in a conversation where the

formation of a "small" or independent union was discussed. He also clained to
have heard no one nention formng an i ndependent union at the February neeting
at Eddy' s Ranch.

This is a fundanental contradiction in the defense presented by Respondent, and
is one that is never addressed. It lends inportant credibility to the

w tnesses for General Gounsel who testified about the issue of a snall union,
while at the sane tine casting serious doubt on the self-serving testinony of
M. Chell, and particularly M. Garcia.

It should be further pointed out that M. Garcia also clained that M. Anbriz
was the one who asked himto call M. Chell toinitiate. this neeting. M.
Abriz likew se denied that he had asked M. Garcia to call Qlbert Chell to
t he neeting.

These contradictions in testinony by the two principal wtnesses for the
def ense | eave serious doubts about the subsequent testinony and about the
Gonpany' s good faith belief inthe invalidity of the el ection.
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The credibility of Respondent's good faith defense is further undermned by the
uncontroverted testinony of Isaac Mran that he spent nine days on a project of
col I ecting signatures during which tine he did no work for the Conpany and for
whi ch he received full pay for the entire nine days. He also stated that in
that tine period he net two or three times wth Glbert Chell at his office.

Gounsel for Respondent argues that as soon as G lbert Chell learned that M.
Anbri z had not been working he ordered himback to work, but the testinony does
not support this contention. M. Anbriz nerely testified that at the end of
nine days M. Chell ordered hi mback to work. It strains ones credulity to

i magi ne that a worker coul d spend nine days in the field soliciting signatures
w thout hi's supervisor's know edge.

In the context of the above testinonial contradictions, the pattern of behavi or
on the part of Holtville Farns, Inc.'s General Manager, Gl bert Chell, nust be
anal yzed. Wiile the stated objection to the certification of the Holtville
Farns, Inc., election revol ved around whet her the el ecti on had been hel d when
the work force was at 50%of its peak, M. Chell's explanation as cited above
inthe facts seemto indicate his belief that the conditions at Holtville Farns
during the tine of the el ecti on—orenen abusi ng workers and usi ng foul

| anguage, and irrigation forenen drinki nP and offeri nP favoritism were
detrinental to his interests and favorable to a URWcli nat e.

M. Chell also nade some highly unlikely coomments in answer to prelimnary
questions about whether or not there was a Lhion el ection at Holtville Farns,
Inc., in February of 1978. Wen asked if he knew who won that el ection he
stated, "l don't renenber.” S nce this whole hearing is an exercise to present
the certification issue to the Gourt of Appeals, such a response is

ast oni shi ng.

Followng the refusal to bargain wth the UFWon July 31, 1979, there was

al nost two nmont hs del ay before Respondent notified the Union that it woul d not
provide the requested Information and that it would not bargain. This del ay
was unexpl ai ned except that it was due to "the sl owness of the Attorney" and/ or
vacations of Chell and the Attorney.

For reasons stated above, the testinmoney of Rudy Garcia is judged to be
unreliable. Respondent's own wtness in two critical situations contradi cted
M. Garcia s testinony, and in fact, M. Garcia' s testinony during this hearing
K\‘as % ﬁ nunber of occasions in direct contradiction to that of his enpl oyer

. ell.

Wile M. Garcia denied each and every allegation testified to by General
Qounsel s wtnesses, he al so went so far as to claimthat he didn't even know
if the Conpany was negotiating or not. This in spite of the fact that M.
Chel | testified that M. Garcia was present at a neeting i n Novenber where he,
M. Chell, explained to the
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workers that the Conpany was not negoti ating because it was chal | engi ng t he
certification.

M. Garcia while admtting to having frequent conversations wth M. Gerardo
and M. Gasillas denied ever discussing the Lhion. M. Gasillas, certainly not
awtness for General Gounsel, contradicted this testinony and then | ater
contradi cted his own testi m)ny.

Fnally, the conversation that was alleged to have taken place in the field
know as "H Burro" was never chal | enged by the Respondent, other than the
argunents raised as to the wtnesses' credibility in the post hearing brief.

(ounsel for Respondent does raise significant questions of doubt as to

w tnesses' credibilty concerning the affair surroundi ng the cane-asada. It was
unfortunate that this testinony cane in on surrebuttal at the very end of the
hearing; it was therefore never conﬁet ently explored. GCertainly, Respondent's
argunent woul d be far stronger had he been able to introduce docunents to
support hi s testinony.

The Anal ysis and Goncl usi ons

The Norton decision (infra at 3 ) established the standard to be used in
det erm ni ng whether or not nake whol e relief is appropriate when an enpl oyer
refuses to bargain wth a certified bargai ning representati ve.

"Board nust determne fromthe totality of the enpl oyer's conduct whether it
went through the nerits of contesti ng the election results as an el aborate
Brej[ ense to avoid bargai ning or whether it litigated in a reasonabl e good faith
elief that the Uhion woul d not have been fairly sel ected by the enpl oyees as
their bargaining representative had the el ecti on been properly conducted. "

| amin accord wth Counsel for Respondent's argunent, that the Galifornia
Suprene Gourt stated the nmake whol e renedy nust not be applied unless the
enpl oyer's notive and intent in refusing to bargai n have been anal yzed. |f
an enpl oyer has a neritorious belief that the certification is invalid and
has pursued it in a good faith effort, the nake whol e renendy is

I nappl i cabl e.

In determning the "good faith" aspects of the Norton test—whether the

enpl oyer' s reasonabl e el ection chal |l enges constitute the actual reason for its
refusal to bargai n--The Board shoul d consi der evi dence of the enpl oyer's
conduct before or after the election or in any period relevant to its refusal
to bargai n—+n short, any evi dence which nmay tend to show that the enpl oyer
acted out of ulterior bad faith notives in refusing to bargain.
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There is anpl e precedent, both under the National Labor Relations Act and the
Agricultural Labor Relations Act, for utilizing the enployer's over all conduct
injudging its attitude in a bargaining context. In Joy Slk MIls v. NLRB (DC
Adrcuit 1950) 185 Fed. 2D 732 Cert. den. (1951) 341 US 914, the US ourt of
Appeal s for the Dstrict of Golunbia Arcuit sustained the NLRB s approach of

| ooki ng to the enpl oyer's contenperaneous conduct in determning that its
refusal to bargain wth the Uhion was not grounded in good faith. The Qourt's
anal KSI sinJoy Slk as presented by General (ounsel in her brief is relevant
to the issues raised at this hearing;

"The question then presented is whether Glbert's refusal to
barPal n was permssible under the Act. It has been held that an
oyer may refuse recognition to a union when notivated by good
falth doubt as to that union's najority status. Wen however such
refusal is due to deS|re togaintine and to take action to
di ssapate the union's najority, the refusal is no | onger
justifiable and constitutes a violation of the duty to bargain
set forth in Section 8(a)(5) of the Act . :

"V¢ think there was 'substantial' evidence, viewng the entire
record, fromwhich the Board coul d conclude that the origi nal
refusal of recognition was in bad faith. The enpl oyer engaged in
coercive activities in the period i medi atel y preceedi ng t he

el ection. Interference conmenced only five days after the consent

el ection had been agreed upon. The tine | apse between the first
request to bargain and the el ection was only twenty-six days. In
viewof the totality of the evidence, it is a reasonabl e concl usion
that the enpl oyer suddenly suffer a change of heart. "V arein a
field where subtleties of conduct play no small part.'" Neither the
Board nor the Gourts can read the minds of nmen as the Board has
stated: 'In cases of this type the question of whether an enpl oyer
is acting in good or bad faith at the tine of the refusal is, of
course, one which of necessity nust be determned in the light of
all relevant facts in the case, including unl awful conduct of the
enpl oyer, the sequence of events, and the tine | apse between the
refusal and the unl awful conduct.' Petitioner has transgressed the
bounds of perm ssible conduct to a sufficient extent to permt the
Board to conclude that its refusal to bargain was as ill-intentioned
as its other actions.” (infra et 74) (Gtations ommtted)

In reaching ny conclusions in this hearing, | have relied upon the
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Joy Slk totality of evidence standard in judging whether the refusal to
bargain was notivated by a desire to weaken the Uhion's bargai ni ng power.

| reject General Counsel's assertion that the Board shoul d judge the

enpl oyer' s position according to whether it is reasonably li1kely to prevail
in Court. Wile it is true that the reasonabl eness of the enpl oyer's

el ection objections nust be judged solely on the representation case record,
the standard set forth by General Gounsel is prohibitively narrow

Wet her an enpl oyer is extrenely unlikely to persuade the review ng Gourt to
overturn the certification does not in and of itself indicate that the
Respondent's claimis not nmeritorious or potentially neritorious. Wile it is
true that a Gourt review of a certification decision issued by the ALRB or NLRB
isquitelimted and is governed by the substantial evidence rul e (whi ch neans
that it is bound to accept the Board's factual determnations if supported by
substantial evidence in the record considered as a whol €), the burden of
establishing a meritorious claimis quite different fromthe burden of having a
certification decision set aside by the Appellate Gourt.

Inapplying the totality of conduct standard if necessarily it excl udes the
adoption of the frivilous/debatable standard for nake whole relief. | concur
wth General (ounsel that precedents interpreti ng Section 10( c? of the NRAAis
not "applicable" to the ALRB's construction of this deliberately included
renedy. "Labor Code 1148" It shoul d be noted that Gounsel for Respondent did
not argue in his post hearing brief that the frivilous/debatabl e standard for
nake whol e relief shoul d apply.

The totality of the conduct of the enployer, Holtville Farns, Inc., thr_ough
its General Manager, Qlber Chell, and its forenan, Rudy Garcia, establishes
that the refusal of the Respondent to bargain with the Uhion and the
original refusal of recognition was in bad faith.

The evi dence presented substantially denonstrated that the Respondent's
refusal to recog_nl ze the Lhion was notivated by a desire to gaintine and to
take action to dissapate the Lhion's najority.

Based prinarily upon the testinony of Glbert Chell and Rudy Garcia, | have
concluded that M. Chell did indeed rai se the i ssue of workers formng a snal |
i ndependent union at the February, 1979, neeting.

It is clearly established |awthat an enpl oyer nmay not instigate directly or
indirectly, an effort to decertify a union which represents 1ts enpl oyees.
gléHIE_S H\:/a\/l gl(%\{olf Sales, (CA9, 1972) 470 F 2nd 827, BENF G 189 NLRB No. 135,

In Skywol f Sales, supra, the Nnth Qrcuit found that the
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i nvol venent of the General I\/anaﬂer of the enployer, in only one incident, where
he pol | ed an enpl oyee to sign the decertification petition and offered i nproved
benefits, was sufficient to find a Section 8 (a)(l? NRLA violation. The Qourt
al so held that the subsequent refusal to bargain of the enpl oyer, based on an
alleged 'good faith doubt’ as to the Lhion's nmajority status, to be a Section
1&}( a)(5?q VILE! ation because of the Enployer's role in causing the dissatisfaction
romthe Uhi on.

M. Chell's activities in encouragi ng his enpl oyees to forma snal | union of
their own, his promses of inproved benefits it they did so is evidence of an
attenpt at direct domnation, in violation of Labor Code 1153 (b).

Furthernore, his subsequent paynent of a week and a half wages to M. Mran was
indirect violation of the holding in NNRB v. Soners Fertilizer,"(CA 1, 1958)
251 P. 2nd 514, where a worker recei ved paynent of wages for tine spent in
formati on of an enpl oyee organi zati on"

Respondent ' s Gounsel argues that since it was legally inpossible for M.
Chell to "decertify" the election there is no violation. In this instance
we do not anal yze the legal inpossibility but rather the noti ves and ani nus
that the Respondent denonstrates in his course of conduct. If M. Chell
was encouragi ng his enpl oyees to particCi Eate in a decertification effort
}/\h_et Her or not it was legally possibly this effort is evidence of his bad
ath.

The Respondent admts to the all egation of charge 79- (= 209EC that the enpl oyer
unilateral |y raised the wages it was paying its enpl oyees w thout negotiating
this wage increase wth the UFW AFL-QQ Wen judged by the totality of the
circunstances this conduct is seen as a unilateral granting of benefits w thout
notifying or bargaining with the authorized representative of ones enpl oyees as
a per se violation of the statutory duty to bargain. NRBv. Katz, 369 U S
736 (1962) CP Murphy, 5 ALRB No. 63 (1979).

The del ay of al nost two nonths before the Respondent notified the Uhion that it
woul d not provide the requested infornation and that it woul d not bargain was

never adequately explained and indicates, that in light of the totality of bad
E%t?g) activities, a pur poseful stalling. "See Robert H Hckham 4 ALRB No. 48

The interrogation. by Rudy Garcia of a nunber of his tractor drivers after a
charge had been filed wth the ALRB agai nst hi mand the Respondent when he
threatened to go to Court to see who had filed the charges was designed to
"restrain and coerce" the enpl oyees who were attenpting to exercise the rights
guaranteed themby the ALRA  Backus Farns, 4 AARB N 26 (1978), MNally
Enterprises, Inc. 3 ALRB No. 82 (1977).
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Gounsel for Respondent urges that the allegations of Paragraphs 9 and 10 of the
Frst Arended Conpl aint are beyond the six nonth Satute of Limtations and
that | therefore may not find any violations based upon conduct whi ch occurred
during this period of tine. Wile it is true that they occurred beyond the six
nonth statute, the testinony taken concerning this conduct goes to the totality
of the enployer’s conduct and is critical background i nfornation as' to whether
an apparently good faith refusal to bargain was actual |y notivated by a desire
to weaken the union's bargai ni ng power.

The actual refusal to bargain was subsequent to this conduct and does fall
wthinthe Satute of Limtations. The prior conduct falling outside the
Satute of Limtations period is highly relevant in show ng the enpl oyer's
state of mnd, aninus, and notivation. It does not constitute the actual
refusal to bargain itself but has evidenti ar%/ wei ght in determning whether or
not the refusal to bargain was nade in good faith.

Paragraph 10 of this Gonpl aint was stricken during the course of the hearing.

Paragraph 14, Sub-section Cw |l be dismssed in that no testinony was
offered to support the allegations.

Par agraph 14, Sub-section Dis dismssed in that there is no testinony to
support this allegation.

Paragraph 15 of the First Arendnent Gonplaint wll be di smssed because there
was no specific testinony given to support the all egation.

| would like to express ny belief that dlbert Chell had been a benevol ent and
concer ned supervisor of his enpl oyees. That was never an issue in this case,
as does not mtigate in any way the Gonpany's bad faith refusal to bargain.

In reaching ny conclusions | have relied heavily on the Norton Court's totality
of enployer's conduct test. It is therefore unnecessary to rule on the second

Norton standard-whet her the enployer's ground for challenging the el ecti on was
neritorious.

| find that the Respondent refused to bargain in good faith and did in fact
bargai n for purposes of delay rather than out of a desire to test the
Board' s certification order; dilatory tactic designed to stifle self-
organi zati on by his enpl oyees.

Renedy
Havi ng found that Respondent has engaged in certain unfair |abor practices,

| shall recomnmend that Respondent cease and desist fromand take certain
affirnati ve actions designed to effectuate the policies of the Act.
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The unfair |abor practices coomtted by Respondent strike at the heart of
the rights guarant eed to enpl oyees by the Act. The inference is warranted
that Respondent maintains a attitude of opposition to the purposes of the
Act with respect to protection of enployees in general. It wll be _
accordi ngl y reconmended that Respondent cease and desist frominfringing in
any nanner upon the rights guaranteed by the Act.

The General Gounsel urges that the Admnistrative Law Oficer issue a

Bar gai ni ng Oder. Wile this in fact mght be an appropriate renedy, it was
not prayed for in the Conplaint, and Respondent was gi ven no olaportum ty to
be heard on this issue. | wll therefore, deny General Gounsel's request
for a Bargai ning Qder.

As aresult of these findings Respondent w |l nake enpl oyees whol e for economc
| osses resulting fromthe refusal to bargain in good faith.

Respondent wi Il immediately furnish all infornation requested by the UFW
which is relevant to collective bargai ning and update the inforrmation to the
tine of the Qder.

Notice of the violations and renedies and the rights of the enpl oyees protected
by laww || be posted, common nailed and read to the enpl oyees of the
Respondent. Uon the basis of the entire record, the findings of fact,

concl usions of law | hereby issue the fol |l ow ng recormendat i ons:

GROER

Respondents, their officers, their agents, and representatives shall:
1. Gease and desist from

a. D scour a%i ng nenbership of any of its enpl o%ees inthe United
Farmworkers of Arerica, AFL-QQ or any other |abor
?r gaﬂl zation, by refusing to bargain collectively in good
ath.

b. In any other nmanner interfering wth, restraining and coercing
enpl oyees in the exercise of their rights to self-organization,
toform tojoin, or assist |abor organizations, and to engage
In other concerted activities for the purpose of collective
bargaining or other mutual aid or protection, or to refrain
fromany and al | such activities except to the extent that such
ri Pht mght be affected by an agreenent requiring nenbership in
a ﬂbo_r o& gani zation as a condition of continued enpl oynent as
aut hori ze



2. Take the follow ng affirnative action which is necessary
affectuate the policies of the

a.
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in Section 1153 (c) of the Act.

Make enpl oyees whol e for any and all [oss of pay and other benefits
resul ting fromRespondents refusal to bargain in good faith since the
UFWs first request to bargain after the date of certification;

Bargain in good faith wth the UFW

Respondent nake a public apology to its enployees for its violations of
the Act in front of an assenbly of all Respondent's enpl oyees;

Respondent grant access to the UFWduring working hours to neet wth
I ts enpl oyees;

Respondent give notice to its enpl oyees signed by Respondent advising
themof their rights under the ARLA and its promse not to interfere wth
these rights;

Respondent assenbl e its enpl oyees for one hour of paid tine so they nay
be advi sed by the representatives of the ALRB of their rights under the
Aﬁt %Qd ask the representatives any questions they mght have regardi ng
the Act.

Dated: August 8, 1980, at Los Angeles, Galifornia

Iy,
/ " _ ; y
[l o e

RBERT L. BURKETT
Admnistrati ve Law Gficer




APPEND X
NOT CE TO BWPLOYEES

After a hearing in which parties presented evidence, an admnistrative
officer of the Agricultural Labor Relations Board has found that we have
engaged in violations of the Agricul atural Labor Relations Act. |In order to
renedy such conduct we are required to post this notice and to mail copi es

of this notice to our enpl oyees. V¢ intend to conply with this requirenent
and to abide by the foll ow ng coomtnents:

1. VW wll not refuse to bargain in good faith wth representatives fromthe
UwW

2. V¢ wll nake our enpl oyees whol e for economc | osses resulting from our
refusal to bargain in good faith.

3. Vewll inmediately furnish all rel evant infornation _
E)eguested by the UFWand w || update that information to the time of the
er.

4. Al our workers/enpl oyees are free to support, becone or
remai n nenbers of the Lhited FarmVWrkers of Arerica, AFL-Q O or of any
other union. V¢ wll not in any nanner interfere wth the right of our
enpl oyees to engage in these and other activities or to refrain in engagi ng

in such activities, which are guaranteed themby the Agricul tural Labor
Rel ations Act.
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